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There is an old proverb that reads:  “Civility costs 
nothing.” Bloomsbury Dictionary of Quotations, 305,  
Bloomsbury Publishing Limited, 1991.

If that is so, why the problem of a lack of civility in 
the legal profession?   There is a problem, and it has 
undermined the health of the legal profession and is 
an added cause for public skepticism of our judicial 
system.  Lawyers and judges, including the Chief Justice 
of the United States, have bemoaned incivility for over 
20 years.  A civility movement has been underway for 
that long—with the American Inns of Court taking 
a major leadership role. Civility codes have been 
adopted by courts, bar associations and other lawyers’ 
organizations, all for the purpose of reversing a trend 
away from something that “costs nothing.”

The issue—lack of civility among lawyers and judges—is 
the subject of a substantial body of literature.  Scholars 
write that the rising tide of incivility resulted from 
a number of factors: the fact that we operate in an 
adversarial system in which lawyers compete daily 
against each other; the relatively recent large increase 
in the number of lawyers nationwide and consequent 
economic pressures arising from an oversupply; the 
view seemingly now prevalent that law is a business, 
not a profession, the fact that lawyers in this heavily 
populated field are much more impersonal towards 
each other than they used to be; and the emergence of 
a more litigious society in which clients demand even 
more than the zeal traditionally due from their lawyers.

These factors may explain the dramatic rise in 
incivility, but the change was not inevitable.  We, the 
members of the profession, allowed it to happen.  
After all, is civility incompatible with the adversary 
system?  Is civility truly an obstacle to the lawyer’s 
earning a reasonable and comfortable living?  Is 
civility not to be exercised except by people who 
know each other well?  And, does civility stand in 
the way of a lawyer fulfilling his obligation of zealous 
representation of his client?  I submit that the answer 
to these questions is in the negative.  Why do I say 
so?  Because the most successful and best lawyers 
I know, have in common the trait of dealing in a 
fair and respectful way as they handle major legal 
problems or litigation and there is no evidence that 
any of them was hindered by being civil. 

Society has undergone irreversible change, and these 
“factors” are likely to become magnified.  But if civility 
can coexist with them, the trend away from civility 
can be reversed.  What is needed is the personal 
commitment of the members of the profession to 
bring about that reversal.  Idealistic?  Perhaps.  But 
idealism is the stuff that makes lofty goals attainable 
and worthwhile dreams come true.

Of course, civility is an elastic term with different 
meanings for different people.  It should mean conduct 
beyond that required to meet the ethical standards 
laid down in the Model Rules of Professional Conduct, 
although there clearly is an overlap between those 
Rules and many of the aspirational civility codes 
adopted across the country. Lawyers are constantly 
called upon to make judgments and react to an 
adversary in litigation or other matters.  So, the line 
between, on the one hand, zealous advocacy, and, on 
the other hand, incivility sometimes is difficult to draw; 
and lawyers will differ as to how it should be drawn in 
a given set of circumstances.  

Also, it must be recognized that people in general, 
not just lawyers, differ in make-up and tempera-
ment.  By nature some are more aggressive or harsh 
than others in thought process, tone of voice, body 
language and in other ways.  What may be perceived 
as lack of civility on the part of a lawyer may be 
unintentional, but nevertheless objectionable.  

Thus, uncivil behavior takes many forms.  Of course, 
abuse of the discovery process is uncivil, as is 
improper speech or actions towards women and 
minorities, or other abusive or disrespectful language 
directed to another lawyer.  A laundry list of acts of 
incivility would be lengthy, but generally, civility calls 
upon lawyers to be fair and to observe common 
rules of decency and courtesy in dealings with others. 
The American College of Trial Lawyers has dissemi-
nated to judges and law schools across the country its 
Code of Trial Conduct, which expresses only minimum 
standards, and contains an introduction by Chief 
Justice Rehnquist commending the code to the trial 
bar and judiciary.  The code is on the college’s web 
page at http://www.actl.com.  I cite it here because its 
preamble summarizes well in broad terms the obliga-
tions of the trial lawyer and the judge to others:  
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To a client, a lawyer owes undivided 
allegiance, the utmost application of his or her 
learning, skill and industry, and the employ-
ment of all appropriate legal means within 
the law to protect and enforce legitimate 
interests.

◆ ◆ ◆

To opposing counsel, a lawyer owes the 
duty of courtesy, candor in the pursuit of the 
truth, cooperation in all respects not inconsis-
tent with the client’s interests and scrupulous 
observance of all mutual understandings.  

◆ ◆ ◆

To the office of judge, a lawyer owes 
respect, diligence, candor and punctuality, 
the maintenance of the dignity and indepen-
dence of the judiciary, and protection against 
unjust and improper criticism and attack, and 
the judge, to render effective such conduct, 
has reciprocal responsibilities to uphold and 
protect the dignity and independence of the 
lawyer who is also an officer of the court.

◆ ◆ ◆

A lawyer cannot be faulted for aggressively protect-
ing the interests of her client, as long as she observes 
the rules of fair play and shows proper respect for 
her adversary and the courts.  Indeed, no less should 
be expected of her.  But Judge Simon Rifkind of New 
York, one of the great lawyers of our time, once said 
that if a lawyer contemplates an act that he would 
not like to see reported in his local newspaper, he is 
probably skating on thin ice.  In his book, The Betrayed 
Profession, statesman/lawyer Sol Linowitz refers to a 
lawyer who wrote his client in 1988 describing tactics 
used by his firm to get plaintiffs to drop their cases.  
The lawyer said that the aggressive posture taken in 
depositions made the cases extremely burdensome 
and expensive for the opposition and that “the way 
we won these cases was not by spending all of [the 
client’s] money, but by making that other son of a bitch 
spend all of his.”  Would this lawyer liked to have seen 
this reported in his local newspaper?

At least one scholar believes that civility codes have 
been ineffectual in attacking the problem of incivility, and 
thus have served no useful purpose. (See Brenda Smith, 

Comment: “Civility Codes: The Newest Weapons in the 
‘Civil’ War Over Proper Attorney Conduct Regulations 
Miss Their Mark,” 25 U. Dayton L. Rev. 151.)  She points 
to the overlap between the codes and enforceable 
disciplinary rules and argues that stricter enforcement 
of the latter, expanded as necessary, would be more 
effective in achieving the goals of the civility movement.  
But without question these codes have heightened 
awareness of the problem, and serve as constant 
reminders that each of us owes civility.    

To me, the case for civility is overwhelming. I am unable 
to understand why one would abandon civility in favor 
of boorish, bullying, obnoxious, unfair behavior that is 
harmful to his reputation and in most instances, to the 
interests of his client.  Not only does civility cost nothing, 
but it also holds the promise of sparkling benefits.  

First, the lawyer in earnest pursuit of civility enhances 
his credibility with his adversary, his client and the 
courts. Credibility is the key element in the art of 
persuasion, which, in turn, is the key to a lawyer’s 
success.  Can it be seriously doubted that the lawyer 
who plays fairly and squarely and who deals respect-
fully and courteously with others has the best chance 
to achieve his goals?  To be sure, success in a project 
depends on many things, and obviously the lawyer of 
whom I write will not always have her way.  But I say 
that she has put herself in the best position to succeed.

Second, our profession would benefit as a whole through 
the general practice of civility.  Too many promising young 
lawyers are leaving our ranks, having become disenchanted 
with a profession in which there is broad acceptance of 
unnecessary acrimony, coarseness, personal insult, and 
a chase for illegitimate aims.  They and their friends and 
families suffer in that kind of atmosphere.  Surely law 
schools did not prepare them for this. 

Moreover, can we not stipulate that professional life for 
all of us would be more fulfilling if we could depend on 
courtesy, respect and fairness from those with whom 
we deal?  When I talk with lawyers of my vintage about 
the practice of law, it does not take long for one of us 
to say “It’s not as much fun as it used to be.” Certainly 
we had discourtesy and rudeness at an earlier time, but 
it was the exception—not the rule. I long for a return 
to that “fellowship” marked by mutual respect and 

Continued on page 22.
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admiration for our colleagues.  Acrimony is inherent 
in the adversarial system, but more should not be 
introduced through incivility.

Finally, our system of justice would benefit were civility 
to reign supreme. The rule of law is vital to a civilized 
society, and more than anyone else, lawyers are charged 
to be vigilant for the constant improvement of the 
administration of justice—the fair and just treatment 
of all.  Make no mistake about it—the administration 
of justice is being harmed, not aided, by incivility in the 
profession. Lack of candor, discourtesy, undue acrimony, 
unfair dealings and “gamesmanship” create serious ineffi-
ciencies and unfairness in the system, are a hindrance in 
the pursuit of truth, and undermine public confidence 
in the system.  If we do not solve this problem, we shall 
have failed our fellow citizens and ourselves.  

What do we do? We work on ourselves to practice 
civility—day-by-day, week-by-week.  We use our 
influence in our law schools to encourage teaching, 
writing and speaking about civility, the fellowship and 
collegiality of the profession, and the high duty to be 
fair in our dealings.  And, very importantly, the old 
should mentor the young about the truly proper way 
to handle litigation and other aspects of the practice.  
Judges can be particularly effective in the battle—by 
showing intolerance of uncivil conduct in their cases.  
No reasonable lawyer should be willing to risk his 

reputation and credibility by disregarding a judge’s 
declared wish that adversaries observe civility.

When I think of civility, I think of Morris Harrell of 
Dallas. Morris had a brilliant legal career—rising 
through the ranks of practitioners to become one of 
the most important modern American legal figures.  
His skills as both a trial and appellate lawyer earned 
him the respect and admiration of courtroom friend 
and foe alike. He was known for his quiet effective-
ness, not for flamboyance. It is legendary that a client, 
during a court recess, asked him to march back into 
the courtroom and “give the other side hell.” Morris 
listened patiently, and then inquired whether the client 
would mind if he returned to the courtroom and “just 
won the suit quietly.” The client acquiesced and Morris 
delivered as promised.  In a lecture at the Baylor 
University School of Law on March 23, 1988, Morris 
Harrell told his audience, primarily new law graduates:

It may not be possible to return to the days 
when the lawyer’s representation was more 
personalized.  But if we are to retain our 
status as a respected profession, the essential 
role of the lawyer as adviser, counselor, 
teacher, and friend must not change.

If we are to remain true to that essential role, there  
is no room for incivility.  And remember, “civility  
costs nothing.” ◆
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